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EXECUTIVE SUMMARY

Theseare important and changingtimes for local governmentsin British
Columbia.Theprovincial and federalgovernmentsunderthe auspiceof the
new BC Treaty Commissionare aboutto beginnegotiatingtreatieswith the
First Nationsof BC, the settlemenbf whichwill havesignificantimplications
for all of the province.The UBCM believesthat local governmenthasa vital
roleto playin the successfutonclusiorandimplementatiorof thosetreaties.

Thereis much history to be overcome,and local governmentsmust be
preparedto participatein the Treaty Commission’ssix-stageprocessin a
mannerthat clearly identifies and articulatestheir interestsand ensureghat
theyarefairly dealtwith in thefinal treatysettlements.

This policy paperis a “first statement”of municipal interestsin the treaty
procesandisintendedo bethe beginningof a comprehensivand on-going
proces®f interestefinition for local governmentsBoth generaland specific
interestsare dealtwith and the propositionis put forward that developing
“interests”ratherthan “positions” will providea betteroutcomein the long
run for localgovernments.

Severalgenerainterestsare put forward: certaintyand finality; affordabiity;
community stability; the Constitutionand Charter of Rights; standardsfee
simple and other interests; jurisdiction and managementof resources;
communicationand information; and, disputeavoidanceand resolution. In
addition, a number of specific interestsare identified under: revenue and
taxation; planning; infrastructure and services; and, governance and
jurisdiction.

TheUBCM believesthat successfutreaty settlementsvill comeaboutonly if
they areacceptableat the communitylevel, which implies a processwvhichis
open, inclusive and transparent. Treaty settlements (and perhaps as
importantly, the procesgthat leadsto them) must leave a legacyfor future
generationsvhereinall the peoplesand communitiesof BC canlive together
in harmonyandmutualtrust, with respecandunderstandingpr eachother.
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LOCAL GOVERNMENT AND ABORIGINAL TREATY
NEGOTIATIONS:

DEFINING THE MUNICIPAL INTEREST
1. INTRODUCTION

Theseare historic and changingtimesin British Columbia, as the provincial
and federal governmentsenter into negotiationswith the First Nations
peoplesof the provinceto establishmodern day treatieswhich will settle
aboriginalland claimsand self governmentssues. The potential impacton
the social, economicand political fabric of both native and non-native
communitiesandon our provinceasawholewill likely be profound.

Localgovernmenthiavea varietyof interestsat stakein this processandthe
settlementf treatieswvith First Nationsthereforels a matterof greatconcern
to them. There are 196 First Nations or Indian Bands in BC, and
approximatelyl 600 Indian reservesForty-five of thesereservesare located
within municipal boundariesand 30 othersare immediatelyadjacent.There
are 181 local governmentgmeaningmunicipalitiesand regional districts) in
the provinceand their boundariesencompasshe entire province with the
exceptionof part of the northwest. Eighty-threepercentof BC's population
residewithin a city, town, village or district. All of the lands within the
provincearelikely to bethe subjectof treatynegotiations.

TheUnionof BC Municipalitiesbelievesthatlocal governmentasa vital role
to play in the successfutonclusionand implementatiorof treatieswith First
Nations. Local governnent is the closestand most and direct level of
governmentfor the great majority of the peopleof BC, and opennesss a
fundamentabprinciple at the municipal level. The expectationon the part of
local governmentfficials andthe citizensthey directly represents that they
will be heardon issueghataffectthe socialandeconomiaviability and quality
of life in their communities.They expecttheir concernsand intereststo be
acknowledgedndtakeninto accountduringthe treaty negotiationprocess.

Thelegacyof the past150 yearsof history is a significant factor, for both
aboriginalandsettlercommunitiesThe perceptionsattitudesand experiences
on both sideshave often beenand still are in many casestentative,poorly
informed,andsometineshostile.

For treaty settlementgdo provide workablesolutionsand the basisfor new
culturaland communityrelationshipsamongstall parties,it must,in the end,

1 For the purposes of this paper, “municipal” is taken to mean (and is inter-changeable with) all forms of
local government including cities, towns, districts, villages and regional districts.
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be acceptableat the community level where we all live, work and play
togetheraswell asat the legalandpolitical levels.

The UBCM, in consultationwith variouslocal governmentshasundertaken
the preparatiorof this policy paperaspart of the processof identifying and

articulatingtheseinterests.This paperis intendedas a first gatementof the

municipal interestin treaty negotiationsand as part of a long-term and

ongoing processwhich will ensurethat local governmentinterests are

accountedor in everytreatynegotiation.

Thisfirst statemenof interestss, by necessityrathergeneraln natureand it

is recognizedhat while there are issuescommonto all treaty negotiations
acrosghe province,therewill alsobe regionaldifferencesin issuespriorities
and concernsaboutwhich local governmentswill expectto haveinput into

the negotiationprocessn theirrespectiveareas.

Further, the papersetsout somegeneralintereststhat may be sharednot

only by localgovernmentsut by all non-aboriginacommunities As well, by

addressingand tendingto more specific interestsand practical, day-to-day
issuesrelating to treaty settlementsijt is hopedthat local governmentscan
facilitatethe developmenof a newrelationshipbetweenthe two communities
basedn mutualrespectirustandunderstanding.

2.BACKGROUND

Historical contactbetweennew settlerson the landsnow known as British
Columbia and the indigenousaboriginal peoplesdatesback to the 1700s.
However it wasnot until the 1850sthat significantnumbersbeganto arrive
in the southernareasof the territory. The fur trade, the gold rush and
increasingnumbersof settlersbeganto createland use pressuress farming
andgrazinglandswererequiredto supportthe growingpopulation.

This led to conflicts betweenthe two communitiesand to aboriginal peopes
being active in the pursuit of their perceivedrights, trying to attain
recognition of their title to the land and right to self government.These
activitieshave,over the lasthundredyears,includedseveraltrips to England
to talk with the British Crown, petitionsto Ottawa and more recently the
United Nations,the creationof severaldifferent political associationswithin
the provinceto pursuetheir claimsandthe undertakingof a numberof court
cases.

The negotiationof treatieswith aborighal peopleis not new. The British

Crown negotiated treaties with aboriginal peoples on many different
continentsover the pastseveralhundredyears.In 1763, the British Royal

Page 2 Treaty Negotiations: Defining the Municipal Interest



Proclamatiorrecognizedaboriginalrights in Canadaand over the next 150
years numeroustreatieswere negotiatedwith aboriginal peoplescovering
almostall of Canadawith the exception,until recently,of mostof BC andall

of theterritories.

Thefirst official recognitionof aboriginalrightsto the landin BC camewhen
Jamedouglas,the HudsonBay Companyfactor and later Governor of the
new Colony of Vancouver lsland, negotiated14 treaties known as the
DouglasTreatieshetweernl850and1854,for landsin the southernportion of
Vancouvetsland.

The only other treaty with aboriginal peoplesin BC is Treaty 8, which was
extendednto the PeaceRiverareain 1898 from a treaty settlementwith the
Athabascdndiansin northernAlberta.

In 1973 the decisionof the SupremeCourt of Canadan the Caldercaseled
to newfederalpdlicy initiativesandthe beginning,in 1976, 0f comprehensive
treaty negotiationsetweernthe federalgovernmentand the Nisga'apeoples
of the northwest,negotiationsvhich continueto this day. It wasaroundthat
time as well that the federal "land claims" processwas initiated, with
numerouglaimsbeingfiled by aboriginalgroupsin British Columbia.

Canaddasconcludedseveralmodernday treaty settlementsincethat time.
Theyinclude:

1975- TheJame®Bay andNorthernQuebedAgreement
1978- TheNortheasterrQuebedgreement

1984- Thelnuvialuit Final Agreement

1992- TheGwich'in Final Agreemenin the NWT-Yukon
1993- TheTungavikFederatiorof NunavutFinal Agreement
1993 - The Council for Yukon Indians Umbrella Final
Agreement and four YukoFirst Nations Final Agreements

For many years British Columbia remainedthe only province in Canada
wheretreatieshadnot beennegotiatedwith the few exceptionsnotedabove.
Thatbeganto changdan 1990whenthe province,alongwith Canadaandthe
First NationsSummit (which representshe majority of First Nationsin BC),
establishedhe BC Claims Task Force. The Reportof the Task Force in
1991 recommendedthe establishmentof a BC Treaty Commission to
facilitatethe settlemenbf landclaimsin the province and proposeda process
for treatynegotiations.

The Report'srecommendationsvere adoptedby all three partiesin 1991,

including the then Social Creditgovernmentandled to the provincejoining
the federalgovernmentin negotiationswith the Nisga'aTribal Council, the
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only treaty negotiationscurrently underway under the "old" federal treaty
process.

British Columbia has now embarkedupon a new "Made in BC" treaty
processto deal with outstandingaboriginal land claims, treaty and self
governmentissuesthat have never beenaddressedr resolved. The new
treaty processunder the auspicesof the BC Treaty Commission,beganin
late 1993.

3. THE TREATY NEGOTIATI ON PROCESS
(A) Introduction

The BC Treaty Commissionwas establishedn 1998. Two Commissioners
were chosenby the First Nations Summit, the umbrellaorganizationfor all
First Nations in BC participating in the Treaty Commission negotiation
process.These commissionersare currently Mr. Art Sterritt from the
TsimshianNationin the northwestand Ms. CaroleCorcoranfrom the Dene
Nation at Fort Nelson. One commissioner,Dr. Lorne Greenaway,was
appointedy Canada,andone by BC, Ms. BarbaraFisher.The threeparties
to the negotiationschoseMr. Chuck Connaghanas Chief Commissoner.
Therearethreepartiesto the negotiations the federaland provincial Crowns
and the First Nations. The role of the Treaty Commissionis to coordinate,
facilitateand monitor the negotiationprocessand generallyact as"keeperof
theprocess".

(B) The Process

TheBC Treaty Commissionprocesssetsout six stagedor the negotiationof
treaties:

1. First Nationssubmita Statementof Intent to Negotiate a treaty -
The Statementsof Intent are brief submissionsoutlining the First
Nation's tradiional territory, their mandate to negotiate and
administrativedetails?

2. Preparation and Assessmenibf Readiness- The Commission
mustrespondwithin 45 daysof receivingthe Statementof Intent by
meetingwith all parties(federal, provincial and First Nations). The
parties undertakea processto reach a state of "readiness" for
negotiations,including identification by the provincial and federal
government®f all interestavhichmay be affected.

2 As of 15 July, 1994 the Treaty Commission had “accepted” 46 Statements of Intent to negotiate a treaty.
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3. Negotiation of Framework Agreement - The Framewok
Agreementis a negotiatedagendawhich identifies subjectsfor and
objectives of the negotiationsand establishesa timetable and any
specialproceduralarrangementdt also identifies ratification (by First
Nation members)and implementationproceduresDispute resolution
proceduresnda programfor publicinformationarealsoadopted.

4. Negotiation of an Agreementin Principle - Major agreements
whichwill form the basisof the treaty will be reachedn this stageas
well asconfirmationof ratification andimplementatiorprocedures.

5. Negotiation of a Final Agreement - This stageformally embodies
the principlesunderpinningthe new relationshipand the agreements
reachedin Stage4. An implementationplan is provided and the
Treatyisto beformally ratified andsigned.

6. Implementation of the Treaty - Implementationlegislation or
authoritiesmay berequiredby eachparty to implementthe Treaty.

It isimportantto notethatthe Treaty Commission'$Policies and Procedures
call for the federd and provincial governmentsat the Readinessstage,to
ensureghattheyhave:

(a) clearlyidentifiedall interestsvhichmay be affected,;

(b) completegrofileson the communitiespeopleandinterests likely

to be affectedby the negotiationsand,

(c) successfullymplementedheir mechanisms$or consultatiorwith
non-aboriginainterests.

Thesdasksmustbe completedeforethe TreatyCommissiorwill declarethe
two governmentsready” to commencelegotiations.

This is a key part of the processor local governmentand a fundamental
reasonfor the preparatiorof this paper.Local governmentsvant to ensure
that the federal and provincial governmentshave met their obligationsto

identify all interestsat stakein the negotiationsLocal governnentswill assist
in thatprocesgo ensurghatthe governmentfiavethoseinterestsin mind as
their negotiatorsetout to developtheir treaty negotiationmandates(Their

"mandate"” is essentiallya list of all the interests and issues that the

government has authorized them to put on the table). While local

governmentfiavean obligationto ensuretheir interestsare clearly identified,

the provincialandfederalgovernmentsaspartiesto the negotiationsbearthe

ultimateresponsibilityfor the compktenessf theirmandates.
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(C) The Consultation Process

The federal and provincial governmentshave committedto an extensive
processof third party consultationin the treaty process.To this end they
formed the Treaty Negotiation Advisory Committee or "TNAC". This
committee,with 31 membersconsistingof resourceindustries(fish, energy,
petroleum, mining, forestry), business, labour, local governments and
environmentaland recreationgroups, advises governmentsin the treaty
processand in treaty talks with First Nations. The Committee provides
memberswith the opportunityto exchanganformationon a rangeof issues
and ensuresthe interestsand expertiseof thesegroups are passedon to
governmennegotiatorso be consideredluringthe negotiations.

Therewill alsobe anextensiveproces®f local consultationn relationto each
specific treaty negotiation, which in most caseswill probably reflect the
province-wideTNAC structure.This consultationprocesswill be worked out
in eachtreaty areabeweenthe local interestsand the federal and provincial
governmentsTherolethat TNAC will play in that procesdgs currentlyunder
consideration.

UBCM is actively assistinglocal governmentsto organizethemselvesto

identify and articulatetheir interests. To date, several Local Government
Treaty Advisory Committeeq"TACs") havebeenestablishedn treaty areas
to providefor local governmentinput into the treaty processHowever,it is

important to note that, ultimately, it is each local governmens own

responsibility to identify their interestsand decide how they will organize
themselveso participatein the process.

Therearenumerousssuegelatedo the treaty procesghat are of interestto
localgovernmentTwo of the mostimportantare castsandinterimmeasures.

(D) Costs

In relationto costs thereare four elementghat will be considerecas part of
eachtreaty settlementCanadaassumegprimary responsibility for the cash
componentwhile BC bearsthe primary responsibility for providing land.
BC'scontributionof cashwill rangefrom 10to 25 percentdependingn the
land quantum.Whereit is necessaryto purchasethird party intereststo
concludeatreaty,thetwo levelsof governmenhaveagreedo sharecostson
a 50-50 basis. Where it is necessarnto provide additional assistanceto
communitiesand individuals adverselyaffectedby treaty settlementsCanada
will provideup to $40 million to BC to assiswith adjustmentln addition,the
issueof resourcemanagemenéand control will be dealtwith by BC, while
aboriginalself-governmentvill be negotiatedy both governments.
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(E) Interim MeasuresAgreements

The provincial governmentpursuantto the recommendationsf the Claims
Task Force Report,hasenteredinto a numberof interim agreementsith
First Nations prior to beginning treaty negotiations. The Clayoquot
Agreementis perhapsthe best known. Theseagreementsare meant to
providefor consultationon resourcemanagemenvith First Nationsand, in
somecasedo protectabaiginal interestgpendingtreaty settlement.

Theseagreementshave createdapprehensioron the part of some local
governmentsand communities particularly in regardto a perceivedack of
consultationwith municipalgovernmentsrior to their signing. There is also
somefearthat the agreementsill not, in fact, be interim but simply rolled
into the final treaty.While thereis recognitionof the needto dealwith certain
issuespendingtreaty settlementsdue processwill be better servedthrough
full consultationwith local governmentson all interim measureswhich the
provincialgovernmenhasnow committedto.
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4. LOCAL GOVERNMENT AND TREATY NEGOTIATIONS: THE
MUNICIPAL INTEREST

(A) Introduction

Local governmentdavelong recognizedhat treaty settlementswill havea
varietyof implicationsfor them.This concernled the UBCM to producetwo
policy papers:"Local Governmentand Native Land Claims" in 1991 and
"Local Governmentand Aboriginal Treaty Negotiations"in 1992. These
papersare now available togetherunder the title "Local Governmentand
Aboriginal Affairs".

A key recommendationf the 1991 paperwasthat UBCM shouldseekan
agreementvith the provincial governmentasto the province'sresponsibility
to local governmentn the treaty processThis resultedin a Memorandum
of Understanding being signed in 1993 betweenthe UBCM and the
Minister of Aboriginal Affairs for the provincewhich "recognizesthat local
governmentconstitutesa unique and special governmentinterestin the
negotiations"(seAppendix"A").

The Provincefurther "commitsto ensuringthat BC local governmentsare
represented the procesf negotiatingtreatiesasrespectedidvisorsof the
provincial negotiatingteamin a mannerto be determinedfor negotiationof
eachclaim". The provinceshall consulton any item that may affect a local
governmentand seekits advice on a number of issuesincluding but not
limited to: any proposedchangesto legislation, fiscal arrangementsland
selections,new institutions of governance,infrastructure,service delivery,
planningand zoning,emergencyservicesand bylaw enforcementThe MOU
alsoensureshat public information, educatiorand consultationprocessesire
dealtwith.

Pursuanto the MOU, the provinceandthe UBCM areworking to establisha
Protocol whichsetsout the mannerin which the MOU will be implemented
anda procesdgor localgovernmeninvolvementn thetreatyprocess.

The 1991 UBCM policy alsosetout severalbasic principles and criteria for
the succesful resolutionof landclaims. The suggestedbasicprinciplesfor the
negotiation processare that it must be fair, open, principled and
community based

As well, the papersetout three basic criteria againstwhich the successof
processmay be measuredthat is it must be democratic, efficient and
acceptablg andfour basicmechanismgo ensurethe processeflectsthose
principles and criteria - public information and education; public
consultation; a dispute resolution processand pro-activity on the part
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of local governments The paper went on to recommendthat local
governmentbservethe negotiationsas part of the provincial negotiating
teamor caucus(Therecommendationaresetoutin full in Appendix'B").
Treaty settlementshave many implicatons for local governmentspoth for
those75 with reservelandswithin or adjacentto their boundariesand for
those dependenton resourcesin traditional aboriginal territories. A first
statemenof the interestsof local governmentn the treaty processs setout
below.

(B) General and Specific Interests

This policy paper puts forward two categoriesof interests- generaland
specific. It is not intendedthat this categorizatiorof interestsbe final, in any
senseThis paperisin the natureof a "first statement'df interestan a process
that will seethe further elaborationand definition of local government
interestdoth generallyandin specifictreaty negotiations.

The General Interests are thosewhich are commonto all negotiationsand
couldbe bestcharacterize@sbeingin the interestsof all communitiesand/or
local governments.These "community” interests are sometimeshard to
distinguishfrom local governmeninterests asthey are oftenthe same(The
TNAC Governanc&€ommitteewill produceaninterestpaperthatwill reflect
manyof thesedargercommunityinterests).

The Specific Interestsare more focusedand directly relatedto specificlocal
governmentoncerns.

As with First Nations,the priority of interestsspecificto local governmentsn

eachtreatynegotiationareamayvary (e.g.,rural or resource-dependenteas
vs.urbanizedareas)lt is expectedhatthe relevancejmportanceand priority

of thesetreaty-specific interestswill be clarified during each individual

negotiation process.lt should also be noted that the interests are also

applicable to and should be addressedin the pre-negotiation and

implementatiorphasesaswell asduringthe treaty negotiationprocesstself.

(C) "Interests" vs."Positions"

The UBCM believesthat developingand presentinginterests rather than
takingpositionswill providea betteroutcomefor local governmentn treaty
negotiationsFor exampleJocal governmentfiavean interest in maintaining
a stabletax base,but might first take the position that there shouldbe no
settlementlands within municipal boundaries.Although it may be that
interestswill in somecasedead,in the end,to a position on a certainissue,
the dangerof startingwith a positionis that if the positionis rejectedprior to
or duringnegotiationsthe actualinterestehindit may neverbe heard.
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UBCM policy therefore,is basedon the developmentand articulation of
definable interests, rather than positions, and local governments are
encouragedo adoptthe sameprocessso that definableand clearinterests
arebehindany positionsthat may be adopted.

5.THE GENERAL INTERESTS
SomeGeneralnterestf local governmentn treaty settlementsare:

(A) Certainty and Finality - Local governmentsvant treay settlementso
be certainandfinal, meaninghatthe final outcomeof treaty negotiationswill

be a completionof the processof addressingutstanding=irst Nationsclaims
andthat, in relationto the questionof aboriginalright and title, the treates
will bring finality and certaintyto the greatestextent possible,recognizing
that "self-government'for aboriginalsmay be a dynamic,evolving form of
governmentas it is for local governmentsThis will enableall citizens of
British Columbia to move toward economic, social and community
sustainability.

(B) Affordability - Local governmentdiavean interestin settlementdeing
affordable, meaningthat they will not impose any extraordinaryfinancial
burden on the peopleof British Columbia. The value of the settlement
package(in termsof land, resourcesand cash)is of greatinterestto local
governments.
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(C) Community Stability - Localgovernmentarevitally concernedor the
future of theircommunitiesandwanttreaty settlementghat will not derogate
from the social and economicstability of those communities, particularly
thosewhicharecurrentlyresource-dependent.

(D) Constitution and Charter of Rights - Local governmentsare
interestedthat treaty settlementswill be within the framework of the
CanadiarConstitutionandthatthe Charterof RightsandFreedomswill apply
to all citizensandresidentof thisprovince andthat equity and fairnessto all
will be afundamentapremisean thesenegotiations.

(E) Standards - Local governmentsare interestedthat generalprovincial

and federal standards(e.g. environmental protection, land and resource
planning, consumer protection, employment standards, workers
compensatiomealthandsafety,etc.)will applyon settlementands within or

adjacentto local governmentboundarieslLocal governmentsare interested
that there be compatibility and harmonization between the standards
determinedby First Nationsand thoseof local governmentge.g., land-use,
sub-divisiondevelopmentetc.).

(F) Fee Simple and Other Interests - Local governmentsare interested
that thoselands ownedin fee simple not be “on the table” for negotiation
(e.g.,not subjectto expropriation)andthat all other forms of interestin land
or resourcewill be adequatelyconpensatedor if they are part of a treaty
settlement.

(G) Jdurisdiction and Management of Resources- Many non-aboriginal
communitiesare totally or significantly dependenupon resourceindustries,
particularly the forestsector,for their existence. Some municipalities hold
Tree Farm Licenseswhile others have developedplans for Community
ForestsControl and use of the province’snaturalresourcess a significant
interestandthereis concernthat treaty settlementsill threatenthe survival
or well beingof manyresourcedependentommunities.

Waterinterestsare also substantialand numerous Many local governments
hold water licensesto servetheir communities.A lack of clarity on such
issuesas ownershipof bodiesof water under common law, (eg., to the
midpointof a body of wateradjacento reservdands),historicrightsto water
use,water licensesrights of accesdo shorelinesstatusof water lots, access
andeasementfor servicingand enforcemenodf quality control standardsire
issuesof concernto local government. Theseinterestsshouldbe addressed
specificallyduringnegotiations.

3 “Settlement lands” refers to those lands that will be under the jurisdiction of or owned by First Nations
following a treaty settlement.
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Agricultural landis also of greatimportanceto many local governmentsand
communities. The processof identifying and dealing with agricultural and
range leasesand licensesneedsto be dealtwith in an equitable manner,
meaningthat no economichardshipshouldresult for the holdersof those
interests. The preservationof agricultural lands and the status of the
Agricultural Land Reserves alsoa matter of concern.

(H) Communication and Information - Local governmentsreinterested
thatthe public shouldhaveopportunitiedo be well informedaboutthe issues,
the processand the expectedoutcomesand impactsof treaty negotiations.
The processshould be as transparentas possible. A processof public
information and communicationbetweenlocal and aboriginal governments
shouldbe encouragecnd supportedduring the negotiationprocessfor the
purposeof sharinginformation, skills and expertiseand to developpositive
working relationshipsbetweenneighbouringcommunitieswhich will extend
into the post-settlemenperiod.Post-settlemengtructureor communication
and consultation(e.g., joint council meetings)shouldbe establishecearly in
the process.

Underthe auspicesof the Treaty Commission,and with the supportof the
provincial and federal governmentsthis processshould be implemented
immediatelywith significantinput and direction from local communitiesand
FirstNations.

(1) Dispute Avoidance and Resolution - Local governmentsre concerned
that treaty negotiationsand settlementsfocus on mechanismsfor dispute
avoidanceand that there be a formalized processfor dispute resolution
following the final settlementThe processshoul pay particularattentionto
issuegelatedo "cross-borderimpactsandtheimpactsof treatyrightswhich
apply outsideof settlementands.Issuesare boundto arise,asthey do now
betweerocal governmentsanda procesdor resolvingdifferencessiould be
anoutcomeof thetreatyprocess.
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6. THE SPECIFIC INTERESTS

Local governmenthas specific interestsin a number of areasincluding
revenueand taxation,planning,infrastructureand servicing,and governance
andjurisdiction,

(A) REVENUE AND TAXATION
i) General

Municipal and regional district revenuesare derived from property taxes,
grants-in-lieu of taxes,transfersfrom other governments,user fees and
servicecharges. Capital financing and service provision commitmentsare
basedupon expectationsof a relatively predictable population/assessment
base. Significant and unanticipatedchangesto any of the above-noted
revenuesourcesmay resultin revenueshortfalls and tax increasesunless
thereisa correspondinglecrease expenditures.

As a number of Bands have enteredthe property taxation field, local
governmentshave been challengedto addressreductionsin anticipated
income. Municipal and regional district taxpayershave seenor will see
increasedaxesor chargedo offsetthe lossof revenuepreviously calculated
into sharedcapitalandoperatingexpendituréoudgets.

Treaty settlementgould causesimilar impactson local governmentsas any
assessabl@roperty lost from regional district or municipal tax baseswill

affect those local governmentsWhile recognizingthe need for aboriginal
governmentsto finance themselves,these financial interests need to be
identified and addressedt the Framework Stage of the treaty negotiation
process.

Thereforea primary interestof localgovernments in budgetarystability. In
regardto issuegelatedto revenueand taxation,the principlesof fairnessand
equityshouldapplyto aboriginalandlocal governmentgqually.

A numberof otherfinancial interestsarise:

i) Taxation and Downloading - Localgovernmentgreinterestedhat they
will not berequiredto increasdax burdenson propertyownersasa resultof
treaty settlementsthat therewill be equity andfairnessin the taxationfield;
and, that there shouldnot be a downbadingof responsibilitiesor obligations
from the federalor provincial governmentswithout adequateresourceso
implementandmanagesuchchanges.
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lii) Property Tax Exemptions - Under the current assessmensystem,

property tax exemptionscan be consttutional exemptions, assessment
exemptionsor tax exemptions.If First Nations negotiateany of these
exemptionsit will reducethe tax baseof affectedmunicipalitiesand regional

districts therebydiminishing the local capacityto fund existing and future

capitalandoperatingexpenditures.

iv) Grants-In Lieu - Federaland provincial governmentsand Crown
corporationspay local governmentsgrants in lieu of property taxes. If
settlementandsare includedwithin existingmunicipalboundariesand senior
governmentsand Crown corporationaundertaketo developpropertyin the
settlementarea,thenthe grants-in-lieumay be lost as a sourceof municipal
revenueunlessthey arereplacedy othersourcef revenue.

v) Lossof Tax Base- If non-reservesettlanentlandsare removedfrom the
municipal assessmenblls and then taxed by the First Nation, the loss of
existingtax revenuesnay be significantin somecases. A processnustbe in
placefor compensatingnunicipalitiesfor lossof tax revenues.

vi) Local Government Grants - Grants basedin part on population
numbers(e.g.,Municipal GeneralGrants)could be impactedif First Nations
requestthe pro-rata portion of the grant related to the First Nation
population. For example, under the current allocaton processfor the
unconditional grant, the population living on reserve lands within a
municipality is counted as part of the municipal population. Smaller
municipalitieswith relatively large reserve populationscould experiencea
drasticloss of revenueas a result of changesto the current system of
countingpopulation.

These smaller municipalities also rely more heavily on these grants to
augmenttheir budgetsthan do larger local governments,so loss of a
substantiaportionof the grantscouldcripde the local government'sability to
provideservicedo residents.

vii) Provincial Grant Programs - First Nations may negotiateaccessto
existing provincial grant programs.Unlessthe provinceincreaseghe overall
grantmoneyavailable,the local govemment portion will be reduced which
would causdinancialhardshigor manycommunities.

viii) Financing Commitments - Municipal financing commitmentsare
usuallya 10-20yearrepaymenbbligationandagreementto provideservices
and infrastructureto settlementlands must reflect the financial time line.
Local governmentsnustreceiveassurancethat thesecritical time lines will
berespected.
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ix) AccessingNew Industrial Tax Base- Local governmentften access
new industrial tax revenuethrough boundary extensions.This opportunity

may be reducedor mademore difficult after treatiesare negotiated,f First

Nationsbecomea party to future industrial propertytax sharingagreements.
Thepotentialfor communitiesto assessiew industrialtax basesn the future

shouldbe providedfor in treaty settlements.

x) Future Development on Settlement Lands - Unlessthere is a level
playing field with respectto environmentakegulation,incometax, salestax
andlabourlegislation,new or existingdevelopmat may preferto locateon
settlementands.

xi) Economic Development- Local governments interestedhat there be
equity in taxationsothat a "level playing field" is establishedn this crucial
area. This issue must be settled in the negotiations. Mechanismsand
opportunities for joint and co-venturesand partnershipsbetween the
communitiesmust be supportedand encouragedooth in the negotiation
processandin the post-settlemernperiod.
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xii) Cumulative Impacts - The potential cumulative impact of changed
revenue/taxatiorregimeson the local taxpayeris significant and the total
impact must be consideredas an integral part of the negotiationprocess.
Impactstudiesmustbe part of the negotiationprocess.

(B) PLANNING

i) General - The plannirg interestsof local governmentrelateto land use
within and adjacento local governmentboundariesMore specifically, local
governmentsre interestedhat land useson settlementandsare compatible
or harmonizedwith thoseof the local governmentbeside or around the
settlementands#

It shouldbe noted that not all local governmentsengagein planning or
zoning.For example somerural areasdo not undertakeplanningor zoning
activities.Therefore First Nationsshouldnot be askedto undertakeplanning
activities unlessadjacentor surroundinglocal governmentshave done the
same- doublestandardshouldnot apply.

Further,land useplanningis one obviousareawherethere may be potential
for disputesbetweerocal andaboriginalgovernmentsThis calls for a clearly
defined and widely accepteddispute resolution procedurewhich is easily
availableto all parties.

i) Official Community Plans - Official Community Plansare an integral
part of a community'sland use planning processand define the type of
communityits citizenswant to seein the future. They focuson compatible
land uses,designationof land uses,and addresgpresentand future land use
needsThey are also the basisfor developingpolicies concerningthe future
physical,socal andeconomiaevelopmenbdf the community.

The Official Community Plan defines growth potential. Balancing the
developmenpriorities and potential on settlementlands with those of the
neighbouringregional districts or municipalitiesis critical in terms of the
carrying capacityof the land baseand costsfor appropriateinfrastructure
financing. This is especiallyrelevantin relation to urban settlementlands.
Localgovernmentsreinterestedn the role that settlementandswill playin
the Official CommunityPlanningprocess.

lii) Zoning - Zoning of land identifies varioususesof land throughoutthe
community.Changesn zoningor the Official Community Plan requiresa
public hearingbeforemunicipal council or regionalboard,to ensureinput by

4 In relation to the issue of compatibility and harmonization, see the commentary on Mayo, Yukon and
Saskatoon, Sask., in Appendix “C”.
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citizens as to the impact and suitability of the proposedchanges.Local
governmentshave a strong interestin treaty settlementsthat provide for
dealing with land use designationsthat are perceivedas incompatible by
neighbouringcommunitieswhethe for environmentaldesign,safetyor other
reasons.

iv) Regional Growth Strategies- Many local governmentsare engagedn
developing regional growth strategiesor settlementplans. First Nations
shouldbe encouragedo participatein thesestrategiesand plansin order to
promote managedgrowth that benefitsall communities.The issue of the
potential for growth in all communities should be addressedin treaty
settlements.

(C) INFRASTRUCTURE AND SERVICES

i) General - This category addressesone of the primary interests and
functionsof local governmentthe provisionof "services"including, but not
limited to: sewer(both storm and sanitary); water; parks;roads;recreation;
wastecollectionandreductioninitiatives;and,fire andpolice protection.Local
governments alsoresponsibldor settingacceptablestandarddor servicing
andplanningfor future serviceandinfrastructurelevelopmentequirements.

Numerouslocal governmentshave negotiatedservice agreementdirectly

with bands,as a pragmaic responseo servicing the needsof aboriginal

communities. Examplesinclude water, waste managementfire protection,
emergencyservicesfransit,dog control,stormandsanitarysewersaand roads.
A numberof othersare currently being negotiated Municipal governments
and many First Nations have identified their local needsand achieved,
through direct negotiation, successfulworking relationshipsthat facilitate

living andworking together.Theseagreementseflect the local needsof both

partiesandareworkablesolutionsto issuedacing both communities.

A numberof municipal interestsrelatedto infrastructureand servicing will
needto be addresseth treatynegotiations:

i) Current Infrastructure Interests - Local governmentshave a major
concernaboutthe retentionof currentinfrastructuranterestssuchaslandfill

sites, gravel pits, watersheds,and water easementsand licenses. These
interestswhich are in mostcasesessentiato the community,shouldnot be
subjectto negotiation.

i) Current Services - Where they exist, current services to both
communitiesshouldbe maintainedat existinglevelsandcosts.
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iv) Cost - Feesand chargesrelatedto building and servicing infrastructure
and providing servicesto residentsshouldbe equal on and off settlement
lands.Commonfunding sourcesuchasdevelopmentostchargeslatecomer
agreementandthe creationof specifiedor local serviceareasand common
criteriafor assessingsk, would ensuregreaterequityandcompatibility in the
provisionof thoseservices.

V) Access- Accessto or through settlementlands for the purposesof

infrastructure and service developmentis of major interest to local

governmentsFor example,ensuringaccessto existing and future utilities

(landfill dtes, waterintakepipes,pumpingstationsand effluent outfall pipes)

and accessthrough settlementlands for emergencyand law enforcement
servicesaresomeof the concern®f local government.

vi) Standards - Local governmentsadhereto certainstandeads or codes
(federal, provincial or municipal) in the developmenibf infrastructureand
services.Standarddgor infrastructureand serviceson settlementlandswithin

or adjacentto local governmentsshould be compatible with that local

government’sstandrds,wherethey exist. The exceptionis where codesdo

not apply as,for example with building codesin someregionaldistricts, or

where provincial standardsapply, as with roadsthat are built in regional
districtsby the provinceor in relationto sewagepermitsthat are grantedby

the province.As well, economiesf scaleand uniformity of specificationsin

the provision of servicesare important factorsfor local government,and
shouldbe consideredn treatysettlements.

(D) GOVERNANCE AND JURISDICTION

Treaty settlementswill, in most cases,include certain rights of aboriginal
governanceas well as jurisdiction over some lands and resources."Self-
government'for First Nationshasbeenthe topic of much debate and the
notion remainsfor the most part ill-defined and unclear. However, it is
assumedthat self-governmentalthoughit may vary from settlementto
settlement,will be an amalgamof federal, provincial and municipal type
powers exercisedvithin the uniqueeconomic,social,demographichistorical
andculturalcontextof eachFirst Nation.

Local governmentsare uncertainasto their relationshipto this new form of

governmentndthe powersjurisdiction and lines of communicatiorthat can
be anticipated. Critical to ensuring the developnent of harmonious
relationshipsbetweenlocal and aboriginal governmentswill be a clear
understandingf lines of authority and the separationof powers,possible
areasof overlappingjurisdiction and concurrentor co-jurisdiction,and well

defined mechaismsfor cooperationconsultationand joint decision-making
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(e.g., joint council meetings,joint operatingcommittees,issue-specificjoint
committeespndcleardispute-resolutioprocesses.

As well, local governmentsre interestedhat, whereapproprate, therebe a
harmonizatiorof lawsandstandardbetweenthe two governmentsThis will
promote efficiency, clarity and effectivenessand public healthand safety,
particularlyin situationswherethe communitiesareadjacento eachother.

7.CONCLUSION

Local governmentshave a variety of importantinterests,both generaland

specific,in the negotiationand settlemenbf aboriginaltreaties.This paperis

the beginningof the processof local governmentssettingout what those
interestsare. The identification and articulation of specific local government
interestsin eachparticulartreaty negotiationwill be carriedout by the local

governmentsn thatarea.

TheUBCM believeshatsuccessfutreaty settlementsvill comeaboutonly if
they are aceptableat the communitylevel. This meansthat the community
andits local governmentepresentativesiustbe closelyinvolved at all stages
of the negotiationprocesswhich calls for opennessnd inclusivenessn the
processAs in the 1991 policy paper “Local Governmentand Native Land
Claims”, the UBCM believesthat the basic principles for successn treaty
settlementsrethatthe processnustbefair, open,principledand community
based As well, democracy gfficiency and acceptabilityare key criteria for
success.(SeAppendix “B”). Transparencyill be an essentialelementin
reachingacceptablesettiementsFundamentallythere shouldbe no surprises
for anyoneat the conclusionof negotiations.

Successfulreaty settlementswill requirean understandingon everybody’s
part that the interestsof all the peopleof British Columbia, aboriginal and
non-aboriginahlike, are inextricably linked. Therefore,opportunitiesfor both
communitiesto learn togetherand developa clear understandingf each
other as people are critical if the treaty processs to havea positive result.
Thetreatyprocessnustpromotepolitical stability and socialharmony,rather
than political polarizationand social conflict, and the creativeand realistic
identification of the interestsof all partiesis essentialto the succesf that
process.

It is vitally importantthat thesenegotiationsand the treaty settlementghey
leadto, leavea legacy for future generationswhereinaboriginal and non-
aboriginal communitiescan live in harmony and mutual trust, with respect
and understandingor each other. The realization of this vision for the
provincewill be a majoranddifficult, but not impossible task.It is a taskto
whichlocal governmentasan obligationanda critical contributionto make.
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APPENDIX “A”

Memorandum of Understanding
between the

Province of British Columbia
and

the Union of British Columbia Municipalities

General Principles:

TheProvincerecognizeshatlocal governmentonstitutesauniqueand special government
interestin thenegotiationof moderndaytreaties.

The Provinceagreeghatthe comprehensivéand claim negotiationandsettlemeniprocess
mustbe fair, open, principled and communitybasedandthe procesanustbe democratic,
efficient,inclusiveandacceptabldo all parties.

The Province and the UBCM agreethat:

a) The Province commits itself to ensuring that B.C. municipalities are
represented in the process of negotiating treaties as respected advisors of
provincial negotiating teams in a manner to be determined for
negotiation of each claim. In terms of treaty negotiations under the
Treaty Commission agreement, a process for local government
representation shall be established during the “readiness” phase before
framework agreement negotiations commence. UBCM agrees to assist
the Province in developing these processes.

b) The provincial government shall consult on any item that may affect a
local government and seek its advice, including but not limited to:

e any proposed changes to legislation that may directly or indirectly
affect local government.

= fiscal arrangements between the Province and local governments.

< land selections in areas within or adjacent to municipalities.

e the creation of new institutions of governance where local
government interests are affected.

= terms of settlement related to service production and delivery.

= issues relating to the financing, construction and maintenance of
municipal infrastructure.

e jssues related to land use planning, zoning, regulation, and
standards and codes.

= emergency services within local government service boundaries.

e  hylawenforcement.
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c) The province shall cooperate with First Nations and local governments
in studying and creating mechanisms and institutions for transitional
social and economic programs.

d) The UBCM will cooperate and participate, where possible, in the
implementation of a process of public information and education in
each land claim area.

e) The Province and the UBCM will cooperate in the implementation of a
process of public consultation in each land claim area.

f)  The Province agrees, subject to budgeting allocations, to fund the costs
beyond that contributed by local governments through the UBCM.

Any consultationsbetweenthe Union of B.C. Municipalities, B.C. municipalities,
andthe Provinceof British Columbiawill be subjectto appropriateconfidentiality
requirementimposedy theprovincialnegotiatingteams.

The Memorandumof Understandingnay be reviewedin oneyear from the date of
signing.
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APPENDIX “B”

RECOMMENDATIONS OF THE UBCM POLICY PAPER
“‘LOCAL GOVERNMENT AND NATIVE LAND CLAIMS”

1. BASIC PRINCIPLES AND CRITERIA FOR SUCCESS
a. Introduction

The Union of British Columbia Municipalities believes that land claims settlements will not
be successful unless all of the interests involved can participate in the process leading to
settlement. Local government must have a clear and direct role in the negotiation process.

Success, meaning a credible agreement to which all stakeholders can subscribe, will be
dependent on the nature of the process leading to settlement.

The settlement of land claims may be seen as an exercise in institutional design. As Irving
Fox has said, the task of institutional design is to secure a distribution of resources among
groups and a set of rules governing their behavior which will produce decisions which
actually reflect the desires of society.

To be successful then, land claim settlements must result in the creation of institutions
which reflect the interests of all stakeholders and the securing of a system for the
distribution of power and resources which satisfies those who live in the settlement area.

TheUBCM believes that there are four basic principles and three criteria for the successful
resolution of land claims.

b. Basic Principles
RECOMMENDATION #1:

THE BASIC PRINCIPLES FOR LAND CLAIMS NEGOTIATION PROCESS ARE
THAT IT MUST BE FAIR, OPEN, PRINCIPLED AND COMMUNITY BASED.

To be credible and successful the process must conform to these basic principles:

* it must befair, that is it must be equitable, impartial, free from prejudice and all
parties must have their rights respected;

* it must beopen that is all parties must be heard, have complete information
about potential impacts on their interests and have equal access to the decision-
making process;

* it must beprincipled, that is it must focus on interests, not positions, and place

a high value on the integrity of the relationship among the parties both during and
after the negotiations;
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* it must becommunity-based that is it must be situated so that it becomes real
and accessible for the people it directly affects, the native people and their neighbors
at the community level.

c. Criteria for Success
RECOMMENDATION #2:

THE BASIC CRITERIA FOR SUCCESS IN LAND CLAIMS NEGOTIATIONS ARE
THAT IT MUST BE DEMOCRATIC, EFFICIENT AND ACCEPTABLE.

TheUBCM believes there are three basic criteria for the successful settlement and
implementation of native land claims: it must be democratic, efficient and acceptable.

i) Democratic

Democracy is perhaps the primary and most essential attribute of an effective and
meaningful process such as land claims negotiations, for if the process is not democratic
and seen to be so it will not attract the support necessary for its successful implementation.

A democratic land claims negotiations process will be both representative and accountable.
A representative process ensures that all parties affected by a particular decision have
adequate opportunities to express their concerns and participate in the decision making
process. The process must promote some form of representation by all interested parties
and ensure that individuals and groups are able to clearly state their interests, goals and
objectives.

There are several elements necessary to erspresentativeness. Adequate notice must be
provided to all parties of the schedule, structure and venue of the process. All relevant
information must be readily and easily accessible to the affected parties. All parties must
have complete information so they are put in a position where they are able to effectively
respond to the positions of others.

The goals and objectives of the various parties regarding the issues at hand must be made
explicit, and provision must be made for interests not formally represented at the
negotiating table to be considered.

Accountability means that the decision-makers, in this case the provincial and federal
governments and the native interests, are responsible and answerable to the constituency
they purport to represent.

An accountable negotiating process will ensure that the decision-making process has been
fully explained to the public and that the latter understand the process.

The process must ensure that when a term of the settlement will impact on a third party, all
reasonable positions, options and alternatives will be considered.

ii) Efficient
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An efficient process for negotiations is one where optimal decisions are reached in the least
wasteful manner in regard to time and resources. Efficiency is also a ratio of cost to benefit;
the concept of efficiency must include citizens’ values, which calls for full citizen
participation to determine those values.

An efficient process is also effective and adaptable. Effective means that the process meets
the original goals and objectives of the process. Adaptive means the process can adjust to
new conditions and respond quickly and effectively to unexpected developments. This
means that reasonable alternatives can be explored throughout the process.

iii) Acceptable

A process which meets the criteria of democracy and efficiency will tend to produce results
that are acceptable to all interested parties. This means that all interested parties must be able
to affirm and endorse both the process and the end result. Settlement will not be acceptable,
nor will it work properly, unless all stakeholders can claim some ownership of the process
and the result.

d. Summary

In summary, th&JBCM believes that local governments have a critical role to play in the
successful negotiation of land clainf$ie process must conform to certain basic
values or principles: it must be fair, open, principled and community-
based.

As well, there are three basic criteria against which the process may be meEseared.
process must be democratic, efficient and acceptable.

2. MECHANISMS FOR SUCCESS

TheUBCM believes that there are four basic instruments or mechanisms that will ensure
the settlement process reflects the above principles and criteria: public information and
education; public consultation; dispute resolution procedures; pro-activity.

a. Public Information and Education
RECOMMENDATION #3:

THE UBCM SHOULD WORK WITH THE THREE PRINCIPAL PARTIES TO THE
NEGOTIATIONS TO IMPLEMENT AN EDUCATION AND INFORMATION
PROGRAM AT THE LOCAL LEVEL IN ALL AFFECTED COMMUNITIES PRIOR
TO THE COMMENCEMENT OF ANY LAND CLAIM NEGOTIATIONS.

Public information and education is absolutely key to the process, and is a vital component
of the democratic process. Unless all stakeholders and interest groups are fully informed
about all aspects of the claim and the negotiations, serious problems will arise, as they have
in other jurisdictions.
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The Report of th®.C. Claims Task Force states:

“It is essential to the success of this initiative that the negotiations be conducted
in an atmosphere which will contribute to the development of a new relationship
between the aboriginal and non-aboriginal people of British Columbia. In large
measure the atmosphere will depend on the public awareness and the
understanding of the history of British Columbia, and the dissemination of
accurate information about the negotiations.”

The Task Force went on to recommend:

“17. Canada, British Columbia and the First nations jointly undertake public
education and information programs”.

The Task Force also recognized the crucial role that public information will play in the
process of reaching settlements:

“Negotiators for each treaty should explore creative ways to allow for aboriginal
and non-aboriginal people to meet to discuss their perceptions, concerns and
hopes for the future. Such meetings could do much to create understanding and
to minimize fear about change or the unknown.

The Task Force recommended:

“18. The parties in each negotiation jointly undertake a public information
program.”

TheUBCM shares the view of the Task Force and believes that local governments and the
communities they represent should be intimately involved in this process of education and
informations sharing.

b. Public Consultation

RECOMMENDATION #4.:

THE UBCM SHOULD WORK WITH THE THREE PRINCIPAL PARTIES TO ENSURE

THAT A COMPREHENSIVE PROGRAM AND PROCESS FOR PUBLIC

CONSULTATION AND PARTICIPATION AT THE LOCAL LEVEL IS IN PLACE

PRIOR TO THE COMMENCEMENT OF ANY LAND CLAIM NEGOTIATIONS.

The informed participation of the public, that is those parties with a stake or an interest in
the settlement, is essential to both successful negotiations and a workable agreement.

The public must have complete information as regards the land claim, its meaning and
scope, its spatial boundaries and the positions of all the parties at the negotiating table.
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A formalized mechanism for public consultation should be implemented so that all groups
know how they can make their inputs, and are assured a measure of fairness in relation to
other groups. The consultation process must be highly visible and localized in the
communities.

The idea of public participation relates to the theory of direct democracy. Democracy is one
of the key criteria for success in the negotiating process. Direct democracy means that those
people most affected by a decisions should be allowed to participate in the decision-making
process.

For public participation to be meaningful, parties with significant or meaningful interests
should be recognized in the planning, implementation and conflict resolution stages of the
negotiating process. Public participation should occur early in the process.

Public participation should be comprehensive, which means systematic and continuous. It
should be informative and cooperative, in that the process is inter-active in nature.

c. Dispute Resolution
RECOMMENDATION #5:

A COMPREHENSIVE PROCESS FOR THE CONSENSUAL RESOLUTION OF
DISPUTES SHOULD BE DESIGNED AND IN PLACE PRIOR TO THE
COMMENCEMENT OF ANY LAND CLAIM NEGOTIATIONS.

Conflict resolution is a means of resolving disputes among competing or conflicting
interests. A process that includes a well informed public involved in a comprehensive
program of consultation and participation will demand an effective dispute resolution
mechanism. This will require a mechanism outside the negotiating table for the resolution
of issues that arise during negotiations.

TheUBCM believes that the theory and practice of consensual dispute resolution best
meets the requirements of this process. Consensual dispute resolution identifies common
interests among the various parties and achieves a result to which all can subscribe. Social
harmony and political consensus are the objectives.

A consensual dispute resolution process:

* is one in which self-interest, not self-sacrifice is the sustaining force;

* is a negotiated process, not an adversarial one;

* is one which ensures free communication, full disclosure and balanced
participation;

* promotes the interdependence of interests;

« depends on the voluntary involvement of interests;

» calls on each party to define its objective in positive terms;
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Solutions that are voluntarily entered into will be self-regulating and enduring. Consensual
dispute resolution is a reasoning process rather than a coercive one.

TheUBCM believes that such a dispute resolution process combined with comprehensive
public consultation will lead to the best result in settlement negotiations.

d. Pro-Activity
RECOMMENDATION #6:

THE UBCM SHOULD ACTIVELY ENCOURAGE AND PARTICIPATE IN THE
DEVELOPMENT OF PRO-ACTIVE MECHANISMS FOR SUCCESS PRIOR TO THE
COMMENCEMENT OF ANY LAND CLAIM NEGOTIATIONS.

TheUBCM believes strongly that the process for involving third party interests and
stakeholders in land claims negotiations must be pro-active rather than re-active.

That is, the essential elements and mechanisms of the process must be in place before the
start of negotiations at the local level.

This mean that public education and information programs should be well under way, the
public consultation and participation process should be up and running and the dispute
resolution process defined and clear to all parties.

The failure to be pro-active may produce unhappy results. The public will be uninformed
and reacting on the basis of insufficient knowledge. Stakeholders will be playing catch-up
throughout the process, demanding to be heard and impeding the course of negotiations.
Processes will not be in place to allow for interests and stakeholders to be heard. There will
be no mechanism for dispute resolution.

TheUBCM believes that local government in particular must be out in front of the process,
fully prepared to engage in the process when it begins.

3. UBCM POLICY FOR PARTICIPATION IN LAND CLAIM
NEGOTIATIONS

The Union of British Columbia Municipalities believes that local governments are in a

unigue and special position among third party interests and stakeholders. Local government
directly represents the population®fC. Many local governments will be dramatically

affected by the settlement of land claims - in terms of finances, revenue production,
revenue sharing, service production and delivery, land-use planning and forms of
governance.

The unique position of local government in the land claims negotiation process calls for the
UBCM and its members to play an integral role in the process.

a. THE ROLE OF LOCAL GOVERNMENTS: OBSERVER STATUS
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RECOMMENDATION #7:

THE UBCM RECOMMENDS THAT LOCAL GOVERNMENTS OBSERVE THE
NEGOTIATIONS AS A MEMBER OF THE PROVINCIAL NEGOTIATING TEAM.

Local governments can reflect their unique and distinct role and best represent the interests
of communities in British Columbia by participating in the negotiations as an observer.

TheUBCM proposes that local governments observe the negotiations as a member of the
provincial negotiating team. Local governments derive their powers from the province. The
province has admitted a primary responsibility for representing the interests of local
government, and other stakeholders, at the table.

TheUBCM proposes that in each land claim negotiation:
a) A local government nominee sit as an adjunct to the provincial negotiating team
at the table.
b) The nominee will maintain theonfidentiality of the table where required and
agreedupon.
¢) The nominee will sit as part of a working group of the negotiating table to
resolve issues and disputes that arise that are of concern to local
government.
d) The purpose of local governmagrticipation will be:
< the identification of areas of potential dispute;
« the transmission of information, where appropriate, between the table and
local
government;
« the provision of advice to all principles as to potential impacts on local
government of settlement terms;
« to participate in the consensual resolution of disputes that affect local
government;
« to act as a good-faith broker between the principles and local government.
« to establish what role the local government will play istgettlement
arrangements for governance, resource management, planning, etc.

b. THE ROLE OF THE UBCM: PRIME CONSULTANT
RECOMMENDATION #8:

THE UBCM SHOULD PLAY THE ROLE OF PRIME CONSULTANT TO LOCAL
GOVERNMENTS.

TheUBCM believes it can play a vital role in assisting local governments towards the
enhancement and protection of community interests and the successful conclusion of land
claims settlements.

The role of “prime consultant” means that theCM will:
» to assist local governments in preparafianthe negotiations process;
» to provide advice as to the roles and positions of the principle parties to the
negotiations;
» to assist in the development where required of local policy and procedures;
» to lend any other support or assistance requiyeithe local government.

c. MEMORANDUM OF UNDERSTANDING
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RECOMMENDATION #9:

THE UBCM SHOULD SIGN A MEMORANDUM OF UNDERSTANDING WITH THE
FEDERAL AND PROVINCIAL GOVERNMENTS OUTLINING THE ROLE IT WILL
PLAY IN THE LAND CLAIMS PROCESS.

TheUBCM proposes to develop a Memorandum of Understanding with the federal and
provincial governments providing that:

a) In cooperation with the federal and provincial governments, establish a program
of public education and information in all local communities.

b) In cogeration with the federal and provincial governments it establish a
mechanism and process for full public consultation and participation in the
negotiation process,outside the negotiating table.

c) TheUBCM and local government establish a process for the identification and

transmission into the community from the negotiating table of issues that may
affect the local community, for the purposes of discussion and feedback to the
negotiating table.

d) A comprehensive, consensual dispute resolution arésim be established in
each community with local government taking a lead role.

e) Neither the federal nor provincial governments will negotiate an item that may
affect a local government without fully consulting that local government
both before and afterthe negotiation.

f) The federal and provincial governments will jointly fund all of the above.
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APPENDIX “C”
MAYO AND SASKATOON - TWO BRIEF CASE STUDIES

Therearetwo examplesof the integrationof settlement/reservelandswithin municipal
boundarieswhichmaybehelpfulin termsof identifying municipalinterestsandsolutions
in treatynegotiations.

Village of Mayo, Yukon

Thefirst is therelationshipbetweertheVillage of Mayo, Yukon Territory, andthe Na Cho
Ny'a’k DunFirst Nation. The Yukon IndianLand Claims FrameworkAgreementsetsthe
stagefor anewandlargerrolein communitydevelopmentor this First Nation, alongwith
the other elementsof their treaty settlement(self-governmentyesources,land, etc.). A
significant elementof the Agreementwill resultin the First Nation being ableto actas
“local government”with all the necessaryegulatorypowersandrights. The First Nation
will alsovoluntarily comply with the Villages developmentregulationson the settlement
landswhich arewithin municipalboundariesand togetherwith the Village will develop
commonradministrativeandplanningstructuregor thoselands.

A JointPlanningBoardwith equakepresentatiofrom eachparty will be formedto advise
andassistthe Village andFirst NationsCouncilswith respecto all matterspertainingto

communityplanninganddevelopmentTherewill alsobe joint andequalrepresentatiomn

all Boards and Committees struck to address issues relating to socio-economic
development, educaton, recreation, land wuse (including parks and

commercial/industrial/institutionalevelopment)ln placeof taxationof First Nationsland

within municipalboundariestheVillage of Mayocurrently receivesgrants-in-lieufrom the

federalgovernmentThis is expectedo lastfor 15 years, at which time the First Nation

will assumeesponsibilityfor paymentof municipaltaxes.

The City of Saskatoon,Saskatchewan

Thesecontexamples theagreemenbetweerthe City of Saskatoorandthe MuskeglLake
Band, where lands within the boundariesof the City have beenpurchasedin partial
fulfillment of the Band’s Treaty Land Entitlement. The City will provide all normal City
servicego thereservdandsin returnfor an annuallump sumpaymentby the Band. The
annualumpsumpaidby theBandwill beequivalento themunicipalandlibrary portion of
propertytaxeswhichwould normally be paidwerethelandnotareserve.

TheMuskegLakeBandwill bethesoletaxingauthorityonthe new reservdands. All land
useanddevelopmenbn thereservewill be in accordancewith provincial laws and City
bylaws. All applicablelegislation (federal, provincial and City) will be enforcedon the
reservelands and the City will enforceBand bylaws on reservelandson behalfof the
Band. The City and the Band will meetat leastoncea yearin joint sessionto ensure
harmoniouperationof theAgreementandresolveanyissueshatmayarise.
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